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 1.  TIME:  9:00   CASE#: MSC11-00011 
CASE NAME: DEAN VS. HINCHMAN 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY CHRISTINE DEAN, JAMES DEAN 
* TENTATIVE RULING: * 
 
The hearing is continued to October 30, 2019 at 9:00 a.m. 

  

 2.  TIME:  9:00   CASE#: MSC17-01097 
CASE NAME: CONTINI VS. VALENTA 
HEARING ON MOTION TO COMPEL DEPOSITION 
FILED BY CHRISTOPHER VALENTA 
* TENTATIVE RULING: * 
 
Motion dropped by the moving party. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01657 
CASE NAME: HAYS VS. BEST WESTERN 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS’ COMPLAINT 
FILED BY HERITAGE HOTEL GROUP, INC., et al. 
* TENTATIVE RULING: * 
 
            Defendants move to strike the attorney’s fees prayer found on page 14, line 8 of the 
Complaint.  Defendants move to strike the prayer for punitive damages found on page 14, line 7.  
Additionally, Defendants move to strike paragraphs 35, 42, 47, 53, and 63 of Plaintiffs’ 
Complaint regarding punitive damages. 
 
 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)   
 
 As to striking the request for attorney’s fees, the motion is granted. Defendants argue 
there is simply no contract or statute authorizing such award.  (CCP § 1033.5.)  Plaintiffs’ 
Opposition failed to address the motion to strike attorney’s fees. This failure amounts to 
Plaintiff’s concession that the motion is well-taken and the motion to strike is granted without 
leave to amend. 
 
 As striking the prayer and allegations related to punitive damages, the motion is granted 
with leave to amend.  Defendants move to strike the claim for punitive damages on the ground 
Plaintiffs’ Complaint falls short of pleading allegations of specific facts sufficient to support a 
punitive damages award. Defendants argue Plaintiffs used vague allegations along with 
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boilerplate language that fails to come close to “despicable conduct.”  Defendants 
argue Plaintiffs’ conclusory statements fail to portray this case as anything more than 
mere negligence. 
 
  “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.) Notwithstanding the policy to construe the 
pleadings “liberally … with a view to substantial justice,” Plaintiff must allege specific facts 
showing that Defendant’s conduct was oppressive, fraudulent or malicious. 
 
 While Plaintiffs have alleged facts showing fraudulent conduct as defined by Civil Code 
§ 3294, (“intentional misrepresentation, deceit, or concealment of a material fact known to the 
defendant with the intention on the part of the defendant of thereby depriving a person of 
property or legal rights or otherwise causing injury”), Plaintiffs have not alleged facts to satisfy 
Civil Code § 3294(b) which provides:  
 

An employer shall not be liable for damages pursuant to subdivision (a), based 
upon acts of an employee of the employer, unless the employer had advance 
knowledge of the unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized or ratified the 
wrongful conduct for which the damages are awarded or was personally guilty of 
oppression, fraud, or malice. With respect to a corporate employer, the advance 
knowledge and conscious disregard, authorization, ratification or act of 
oppression, fraud, or malice must be on the part of an officer, director, or 
managing agent of the corporation. 
  

Plaintiff failed to make such allegations for punitive damages against the corporation and 
employer. As with demurrers, the same liberal policy regarding amendments applies to motions 
to strike.  Defendant’s motion to strike is therefore granted with leave to amend. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01657 
CASE NAME: HAYS VS. BEST WESTERN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HERITAGE HOTEL GROUP, INC., et al. 
* TENTATIVE RULING: * 
 
            Defendants Best Western Plus Heritage Inn, Heritage Hotel Group, Inc. and Best 
Western International, Inc.’s Demurrer to the Complaint is sustained in part and overruled 
in part.  Plaintiffs’ amended complaint shall be filed and served on or before October 16, 2019. 
 
Background 
 
 On or about August 30, 2015, Plaintiff Jennifer Hays, her husband, their 7-year-old son, 
Plaintiff Mark Hays, and their daughter checked into the Best Western hotel located at 4600 
Clayton Road in Concord.  The next morning, the son Mark had large welts covering his body.  
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The pediatrician stated the insect bites were probably made by bed bugs. As a result of the 
bites, Mark continues to suffer both physically and emotionally.    
 
 The hotel clerk/manager denied the existence of bed bugs in the hotel room. To the 
contrary, Plaintiffs allege Defendants had knowledge of the bed bug infestation and failed to 
eradicate or warn patrons.   
 
Demurrer 
 
 Defendants demur to the 1st C/A (Battery); 5th C/A (Intentional Infliction of Emotional 
Distress); 6th C/A (Fraudulent Concealment); 7th C/A (Breach of Contract); 8th C/A (Private 
Nuisance) and 9th C/A (Public Nuisance).  Defendants demur on the ground Plaintiffs fail to 
state facts sufficient to support a cause of action.  Defendants argue Plaintiffs repeat buzz 
phrases, but fail to allege specific facts necessary to support these causes of action.  Also, as to 
the 7th C/A for Breach of Contract, it is uncertain.   
 
           The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)   
 
1st Cause of Action (Battery) 
 
 Demurrer to the First Cause of Action for Battery is sustained with leave to amend.  
Plaintiffs failed to allege facts sufficient to state a cause of action. 
 
 Plaintiffs allege Defendants failed to check for Cimex lectularius (bed bug) infestations, 
failed to eradicate the infestations, and failed to notify Plaintiffs of the presence of bed bugs. 
Plaintiffs allege Defendants did these acts with intent to cause harmful or offensive contact with 
Plaintiff Mark Hays, or were carried out with a willful disregard of Plaintiff’s rights.   
 
 “The elements of a cause of action for battery are: (1) the defendant touched the plaintiff, 
or caused the plaintiff to be touched, with the intent to harm or offend the plaintiff; (2) the plaintiff 
did not consent to the touching; (3) the plaintiff was harmed or offended by the defendant's 
conduct; and (4) a reasonable person in the plaintiff's position would have been offended by the 
touching.” (Carlsen v. Koivumaki (2014) 227 Cal.App.4th 879, 890.)    
 
 Defendants demur to the battery cause of action on the ground Plaintiffs have not 
alleged an intentional act of trying to batter the Plaintiffs. Plaintiffs have not alleged the element 
of intent. Plaintiffs allege some unnamed person failed to inspect and ensure the room was free 
of bed bugs.  Defendants argue that allegations of failing to appropriately monitor the room 
sounds in negligence, rather than an intentional tort 
 
 Plaintiffs oppose the demurrer arguing, “[I]t is well settled that an awareness of a 
condition that is known to cause harm in such a manner, absent any effort to stop such contact 
from occurring, constitutes battery.” (Opposition, 6:5-7.) Plaintiffs cited no case to support this 
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proposition.  However, Plaintiffs cite to Mathias v. Accor Econ. Lodging, Inc., 347 F.3d 672 (7th 
Cir. Ill. 2003), where the court opined that the motel’s failure to warn the guests of the bed bug 
infestation amounted to fraud and probably to battery. (Mathias v. Accor Econ. Lodging, Inc. (7th 
Cir. 2003) 347 F.3d 672, 675.)  
 
 The Court agrees Plaintiffs have not alleged conduct by Defendants demonstrating an 
intent to cause harm or offensive contact.  First, the Court notes that Plaintiffs are relying on a 
7th Circuit Court case, citing to no 9th Circuit Court case or California case, where a plaintiff 
maintained a case for battery against a hotel, based on being bitten by bed bugs. Secondly, the 
Court in Mathias stated in dictum, that the failure to warn or take effective measures to eliminate 
the bed bugs amounted to fraud and probably battery. (Emphasis added.)  (See Mathias v. 
Accor Econ. Lodging, Inc. (7th Cir. 2003) 347 F.3d 672, 675.) Finally, the case at bar differs 
factually from Mathias in the following ways below.  
 
 In Mathias, numerous hotel guests had complained of being bitten and demanded 
refunds from the motel directly.  The motel manager was aware of the infestation and had 
recommended closing the motel to spray for bed bugs.  However, the motel manager’s 
superiors refused to close the motel and instructed the clerks to call them “ticks.” Here, Plaintiffs 
impute knowledge of the bed bug infestation to the Defendants merely based on online reviews 
listed on bedbugregistry.com; tripadvisor.com and yelp.com. (Complaint, ¶ 21.)  However, as 
Defendants point out, these reviews are not directed to the hotel, but to those using these 
specific social media forums. There are no allegations Defendants were made aware of these 
reviews.  Plaintiffs make the conclusory allegations that the hotel had an ongoing problem of 
bed bugs, which the hotel management was aware. (Complaint, ¶ 20.) Unlike Mathias, there are 
no factual allegations in the Complaint showing Defendants had actual knowledge of guests’ 
complaints and the presence of bed bugs.  Also, unlike Mathias, there are no allegations 
showing Defendants took specific actions to conceal the infestation.   
  
 As to lack of allegations demonstrating the element of intent, Plaintiffs argued they have 
satisfied the intent requirement by alleging Defendants recklessly and intentionally failed to warn 
of the bed bug infestation.  Plaintiffs allege these acts were done with a “reckless disregard of 
the probability of causing such offensive contact” as an alternative to having to allege “intent to 
cause harm or offensive contact.”  (Opposition 6:26-7:1.)  In support of this argument, Plaintiffs 
cite to a footnote in the City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 747, where 
the Supreme Court distinguished “gross negligence” from “reckless misconduct.”  It stated, “By 
contrast, ‘wanton’ or ‘reckless’ misconduct (or ‘willful and wanton negligence’) describes conduct 
by a person who may have no intent to cause harm, but who intentionally performs an act so 
unreasonable and dangerous that he or she knows or should know it is highly probable that 
harm will result.” (City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 747, 754, fn. 4.)    
  
   Plaintiffs appear to concede they have not alleged intent to cause harm or offensive 
contact.  Instead, Plaintiffs try to show intent by alleging reckless misconduct.  Wanton, 
reckless, or willful misconduct is not marked by a mere absence of care. (Acosta v. Glenfed 
Development Corp. (2005) 128 Cal.App.4th 1278, 1294.)  Willful misconduct “‘involves a more 
positive intent actually to harm another or to do an act with a positive, active and absolute 
disregard of its consequences.’” (Acosta v. Glenfed Development Corp. (2005) 128 Cal.App.4th 
1278, 1294.)    However, the only allegations in the Complaint are: Defendants failed to check 
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the room before assigning it to Plaintiffs to ensure there were no bed bug infestation; failed to 
eradicate any such infestation; and failed to notify Plaintiff.  (Complaint, ¶ 26.)  As Defendants 
argue, these allegations sound in negligence. 
 
 Plaintiffs cited no cases where the intent element was satisfied by showing conscious 
disregard.  In the Court’s search, it found Lopez v. Surchia,  where the court stated, “In order to 
establish a case of civil assault and battery, all that is necessary is that the evidence show that 
plaintiff's injury was caused by defendant's violence, or that defendant acted with wanton, 
willful or reckless disregard of plaintiff's rights.” (Lopez v. Surchia (1952) 112 Cal.App.2d 314, 
318.) Lopez, however, involved completely different circumstances and inherently dangerous 
conduct on the part of the defendant.  In Lopez, the defendant's son was fighting with a 
trespasser and defendant fired his gun in the direction of the fight.  He missed the trespasser, 
striking a third person who sued for battery. The court concluded that the plaintiff need not show 
an intent to harm because the firing of the gun was an unlawful act. Because the act was 
unlawful, all that was necessary was for the plaintiff to show an intent to do the act, i.e., fire 
the gun. (Id. at p. 318.) 
 
 Citing to Lopez v. Surchia, the court in Ashcraft v. King (1991) 228 Cal.App.3d 604, 
found battery in the medical context based on conscious disregard. In Ashcraft, the plaintiff 
agreed to surgery on the condition that only donated blood from her family be used. During 
surgery, the surgeon used blood from the hospital's general supplies.  Plaintiff acquired HIV.  
There the court found the jury could infer an intent to willfully disregard plaintiff's conditional 
consent. (Ashcraft v. King (1991) 228 Cal.App.3d 604, 613.)  These cases involved acts by 
defendants that were unlawful or were wrongful acts which were likely to prove injurious to 
others and done with knowledge that serious injury is probable.  Here, it is difficult to infer the 
acts were done with conscious and reckless disregard of the probable results, particularly since 
Plaintiffs allege Defendants denied the existence of bed bugs. Also, the failure to inspect the 
room for bed bugs and failure to eradicate the bed bugs are not inherently dangerous activities 
or activities where serious injuries are probable. 
 
5th C/A (Intentional Infliction of Emotional Distress) 
 
 Demurrer to the Fifth Cause of Action for Intentional Infliction of Emotional Distress 
is sustained with leave to amend.  Plaintiffs failed to allege facts sufficient to state a cause 
of action.   
   Plaintiffs allege Defendants’ actions were intentional, extreme, and outrageous, in that 
Defendants failed to eradicate a bed bug infestation in Plaintiffs’ hotel room and failed to notify 
Plaintiffs of the infestation, despite knowledge that other guests had experienced bed bugs. 
Plaintiffs allege these acts were done with intent to cause serious emotional distress or with 
reckless disregard of the probability of causing serious emotional distress.   
 
 “'The elements of a prima facie case for the tort of intentional infliction of emotional 
distress [are] . . . as follows: "(1) extreme and outrageous conduct by the defendant with the 
intention of causing, or reckless disregard [for] the probability of causing, emotional distress; 
(2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual and proximate 
causation of the emotional distress by the defendant's outrageous conduct. [Citation.]’ 
[Citation.]”  (Wilkins v. National Broadcasting Co. (1999) 71 Cal.App.4th 1066, 1087.) 
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 Again, Defendants argue that this is simply a negligence case where Plaintiffs are 
alleging the hotel room was not properly maintained to lower the chance of bed bugs being 
present. Defendants argue it is common knowledge that bed bugs are spread through persons 
unknowingly through their personal property.  Plaintiffs do not reference any specific practices or 
maintenance by Defendants that led to the infestation.  Plaintiffs allege no facts showing any act 
by Defendant that exceeded all bounds of human decency.  Plaintiffs also only put in boilerplate 
allegations for the manner in which they suffered emotional distress.  
 
 Plaintiffs oppose the demurrer, arguing they have alleged Defendants’ conduct rose to 
the requisite level of extreme and outrageous conduct.  Plaintiffs allege Defendants recklessly, 
and with a conscious disregard of Plaintiffs’ safety, placed them in a room Defendants knew 
were infested with bed bugs.  Plaintiffs argue these actions were egregious and “so extreme as 
to exceed all bounds of that usually tolerated in a civilized community.” (Hughes v. Pair (2009) 
46 Cal.4th 1035, 1050-1051.) 
 
 Here, the allegations do not support the element of extreme and outrageous conduct. 
“Liability for intentional infliction of emotional distress extends ‘only to conduct so extreme and 
outrageous ‘as to go beyond all possible bonds of decency, and to be regarded as atrocious, 
and utterly intolerable in a civilized community.’ [Citation.]” (Coleman v. Republic Indemnity Ins. 
Co. (2005) 132 Cal.App.4th 403, 416, internal quotations omitted.)  “Generally, conduct will be 
found to be actionable where the ‘recitation of the facts to an average member of the community 
would arouse his resentment against the actor, and lead him to exclaim, 'Outrageous!' " 
(Rest.2d Torts, § 46, com. d.)” (KOVR-TV, Inc. v. Superior Court (1995) 31 Cal.App.4th 1023, 
1028.) The conduct challenged here does not meet this standard. 
 
  Moreover, it is not enough that the conduct be intentional and outrageous. “‘It must be 
conduct directed at the plaintiff, or occur in the presence of a plaintiff of whom the defendant is 
aware.’ [Citation.]” (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1002.) 
“‘The requirement that the defendant's conduct be directed primarily at the plaintiff is a factor 
which distinguishes intentional infliction of emotional distress from the negligent infliction of 
such injury.’ [Citation.]”  (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1002.)  
“The only exception to this rule is that recognized when the defendant is aware, but acts with 
reckless disregard, of the plaintiff and the probability that his or her conduct will cause severe 
emotional distress to that plaintiff.” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 905.)   
  
 Again, Plaintiffs do not appear to allege Defendants intended to inflict injury, but 
engaged in conduct with reckless disregard of Plaintiffs’ rights.  “Where reckless disregard of the 
plaintiff's interests is the theory of recovery, the presence of the plaintiff at the time the 
outrageous conduct occurs is recognized as the element establishing a higher degree of 
culpability which, in turn, justifies recovery of greater damages by a broader group of plaintiffs 
than allowed on a negligent infliction of emotional distress theory. [Citation.]" (Christensen, 
supra, 54 Cal.3d at pp. 905-906, italics in original, fn. omitted.) (Potter v. Firestone Tire & 
Rubber Co. (1993) 6 Cal.4th 965, 1001-1002.) The conduct Plaintiffs allege—failure to inspect 
the room and failure to eradicate the infestation did not take place in Plaintiffs’ presence or 
directly primarily at Plaintiffs or calculated to cause them severe emotional distress, or was done 
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with knowledge of their presence and of a substantial certainty that they would suffer severe 
emotional injury. (See Christensen v. Superior Court (1991) 54 Cal.3d 868, 906  
 
6th C/A (Fraudulent Concealment) 
 
 Defendants’ demurrer to the Sixth Cause of Action for Fraudulent Concealment 
is overruled.   
 
 Plaintiffs allege Defendants were aware of substandard health conditions in the hotel 
with the existence of bed bugs, which posed a danger to Plaintiffs’ physical health and well-
being.  Defendants and their employees intentionally failed to disclose the material fact and 
intended to deceive Plaintiffs.  Plaintiffs reasonably relied on Defendants’ deception.   
 
 “The elements of a claim for fraudulent concealment require the plaintiff to show that: 
‘(1) the defendant … concealed or suppressed a material fact, (2) the defendant [was] under a 
duty to disclose the fact to the plaintiff, (3) the defendant … intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff [was] unaware of  the 
fact and would not have acted as he did if he had known of the concealed or suppressed fact, 
and (5) as a result of the concealment or suppression of the fact, the plaintiff must have 
sustained damage.’” (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 
1105, 1130.) 
 
 Defendants demur to this fraud claim on the ground the cause of action has not been 
pled with the required particularity.  (Children’s Television, Inc. v. General Foods Corp.  (1983) 
35 Cal.3d 197.) Every element of the fraud cause of action must be alleged factually and 
specifically; general and conclusory allegations do not suffice.  (See Small v. Fritz Companies, 
Inc. (2003) 30 Cal.4th 167, 184.)  Here, Defendants contends Plaintiffs’ allegations sound like 
boilerplate conclusory language that can be placed in any complaint. Plaintiffs failed to allege 
the “who, what, when or where” types of facts.   
 
 Plaintiffs argue they alleged sufficient facts. The Court agrees.  Hotels owe a duty to its 
business invitees to disclose hidden dangers that could not be discovered by such invitees 
through the exercise of due care. Here, the failure to warn Plaintiffs regarding the dangers of the 
bed bug infestation is a material misrepresentation by omission for purposes of determining 
fraud. (See, e.g., Mathias, 347 F.3d at 675.) Plaintiffs have alleged sufficient facts to state a 
cause of action.  Here, Plaintiffs alleged Defendants intentionally concealed the bed bug 
infestation so Plaintiffs would unwittingly pay for the room. Plaintiffs were unaware and relied on 
the deception.  Had Defendants disclosed the bed bug infestation, Plaintiffs would have booked 
a different hotel. 
 
   Defendants argue Plaintiffs failed to state “who, what, when or where” types of facts, 
but Defendants have the superior knowledge as to those specific facts.  “Less specificity is 
required when ‘it appears from the nature of the allegations that the defendant must necessarily 
possess full information concerning the facts of the controversy,’” (Committee on Children's 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217, superseded by statute on 
other grounds.)   
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7th C/A (Breach of Contract) 
 
 Defendants’ demurrer to the Seventh Cause of Action for Breach of Contract is 
overruled.   
 
 Plaintiffs allege Plaintiffs and Defendants entered into a written contract for the rental of 
a room habitable for lodging and Defendants breached the contract by failing to provide 
Plaintiffs a suitable room, evidenced by the presence of bed bugs.   
 
 The elements of a cause of action for breach of contract are “‘(1) the contract, (2) 
plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to plaintiff.’ [Citation.]” (Tribeca Companies, LLC v. First American Title Ins. 
Co. (2015) 239 Cal.App.4th 1088, 1109.)   
 
 Defendants demur on the ground Plaintiffs fail to state facts sufficient to constitute 
a cause action and the cause of action is uncertain.  Plaintiff failed to specifically indicate what 
the contract is, how Plaintiffs specifically complied, and how Defendants specifically breached 
the contract.   
 
 “‘In an action based on a written contract, a plaintiff may plead the legal effect of the 
contract rather than its precise language.’ [Citation.]”  (Maxwell v. Dolezal (2014) 231 
Cal.App.4th 93, 98.)  Here, Plaintiffs argue they alleged that Defendants have the written 
contract in its possession, but Plaintiffs allege every key element of contract for rental of a 
hotel room.  Plaintiffs alleged their performance-- payment in exchange for a safe, clean 
and habitable room.  Plaintiffs alleged the contract was breached when Defendants provided 
a room infested with bed bugs.  Plaintiffs has sufficiently alleged the cause of action for breach 
of contract. 
 
8th and 9th Causes of Action (Private Nuisance and Public Nuisance) 
 
 Defendants’ demurrer to the Eight Cause of Action is sustained without leave to 
amend.  Plaintiffs failed to allege facts sufficient to state a cause of action.  Defendants’ 
demurrer to the Ninth Cause of Action for Public Nuisance is overruled.  
 
 Plaintiffs allege the Defendants negligently and intentionally caused the bed bug 
infestation to exist, which was injurious to the health and safety of Plaintiffs, offensive to the 
senses of Plaintiffs, and substantially interfered with Plaintiffs’ comfortable enjoyment of the 
hotel premises. 
 
 Defendants demur to these causes of action on the ground Plaintiffs’ allegations fall 
short of the necessary pleading requirement to establish a nuisance cause of action and 
appears to be a restatement of the negligence claim.  “Where negligence and nuisance causes 
of action rely on the same facts about lack of due care, the nuisance claim is a negligence 
claim.” (El Escorial Owners' Assn. v. DLC Plastering, Inc. (2007) 154 Cal.App.4th 1337, 1349.)  
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 Plaintiffs argue the demurrer should be overruled as they have alleged sufficient facts.  
As to the claim for private nuisance, Plaintiffs argue they rented the property and during that 
stay they were tenants.  Plaintiffs’ enjoyment of the land was interfered with.  As to the claim 
for public nuisance, Plaintiffs argue the bed bug infestation should be likened to a single 
outbreak of smallpox, which poses a threat to the public, which is sufficient to constitute a 
public nuisance.  
 
 “A private nuisance claim is a claim for ‘a nontrespassory interference with the private 
use and enjoyment of land.’[Citation.]” (Wilson v. Southern California Edison Co. (2018) 21 
Cal.App.5th 786, 802.)  To state a cause of action for private nuisance, Plaintiffs must allege: 
“(1) interference with the plaintiff's use and enjoyment of that property; (2) “the invasion of the 
plaintiff's interest in the use and enjoyment of the land was substantial, i.e., that it caused the 
plaintiff to suffer ‘substantial actual damage.’”; and (3) the interference was not only substantial, 
but unreasonable.  (Wilson v. Southern California Edison Co. (2018) 21 Cal.App.5th 786, 802.) 
 
 The Court is concerned Plaintiffs have not alleged facts showing standing to maintain a 
private nuisance cause of action.  Plaintiffs were hotels guests or lodgers, not tenants.  "Guests 
in a hotel, boarders in a boarding house, and roomers or lodgers, so called, are generally mere 
licensees and not tenants. They have only a personal contract, and acquire no interest in the 
realty."  (Sloan v. Court Hotel (1945) 72 Cal.App.2d 308, 314.)  “Although ‘any interest sufficient 
to be dignified as a property right’ will support an action based on a private nuisance, and this 
includes within its purview a tenancy for a term, such right does not inure in favor of a licensee, 
lodger or employee.’”  (Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 Cal.App.3d 116, 
125.) “California law has long recognized a distinction between the possessory rights a tenant 
has in a home or apartment versus those a temporary lodger has in a rented room in a hotel, 
motel, or similar establishment.” (People v. Rodriguez (2018) 25 Cal.App.5th 1100, 1109.) 
Plaintiffs have not alleged an interest significant enough to support a private nuisance action. 
 
    As to the Ninth Cause of Action for public nuisance, the demurrer is overruled.  
Civ. Code, § 3479 provides, “Anything which is injurious to health, including, but not limited to, 
the illegal sale of controlled substances, or is indecent or offensive to the senses, or an 
obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or 
property….” “A public nuisance is one which affects at the same time an entire community or 
neighborhood, or any considerable number of persons, although the extent of the annoyance or 
damage inflicted upon individuals may be unequal. (Civ. Code, § 3480.)” (County of Santa Clara 
v. Atlantic Richfield Co. (2006) 137 Cal.App.4th 292, 305.) To qualify, the interference must be 
both substantial and unreasonable.” (Ibid.) 
 
 Here, Plaintiffs have alleged the existence of a bed bug infestation, which is injurious to 
health, at a hotel open to the public. “A public nuisance cause of action is established by proof 
that a defendant knowingly created or assisted in the creation of a substantial and unreasonable 
interference with a public right.”  (People v. ConAgra Grocery Products Co. (2017) 17 
Cal.App.5th 51, 79.) Plaintiffs allege Defendants failed to eradicate the infestation with amounts 
to assisting in the creation of the nuisance.  Plaintiffs have alleged facts sufficient to constitute a 
cause of action for public nuisance.   
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 As to Defendants’ argument that Plaintiffs’ nuisance claim is duplicative of the 
negligence claims, the worlds of nuisance and negligence overlap and are alternative legal 
theories. (Lussier v. San Lorenzo Valley Water Dist. (1988) 206 Cal.App.3d 92, 104.)  The torts 
of negligence and nuisance frequently are coexisting. (El Escorial Owners' Assn. v. DLC 
Plastering, Inc. (2007) 154 Cal.App.4th 1337, 1349.) 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02357 
CASE NAME: MALLIARODAKIS VS. WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY LEONARD A. FAAS JR., et al. 
* TENTATIVE RULING: * 
 

Defendant Leonard A. Faas Jr., Faas Enterprises, Inc. dba Walnut Creek Car Wash, and 

Walnut Creek Car Wash’s motion for summary judgment is granted. 

Procedural Issues  

The exhibits included with the moving and opposition papers were not properly tabbed in 

violation of CRC 3.1110(f) and Local Rule 3.42(3). The Court expects attorneys to make sure 

that the exhibits they file with this Court are properly tabbed. Using a filing service does not 

relieve attorneys of their obligation to ensure that documents are properly tabbed.   

Defendants point out that they did not receive the opposition by fax as was stated in the 

proof of service attached to the opposition. Defendants also state that they did not receive all 

the opposition documents until September 9, 2019. (Pearson decl. ¶¶5-6.)  September 9 is more 

than 14 days before the hearing on this motion and as such, Defendants timely received a copy 

of the opposition.  

Defendants are also concerned that they did not receive a complete copy of the 

opposition. With two exceptions, the opposition documents filed with the Court match those 

received by Defendants and attached as Exhibit B to Bridwell’s reply declaration. The Court 

received page 5 of the opposition memorandum and it is unclear if the lack of a page 5 in Exhibit 

B was a copying error by Defendants or Plaintiff’s. Page 5 did not include information key to this 

motion and instead was a discussion of the standard of review for summary judgment motions 

and some discussion of facts, without citations to evidence. Exhibit B is also missing page 10 of 

Plaintiff’s response to the separate statement. Page 10 is blank. Therefore, Defendants received 

substantially all of the opposition papers. To avoid any confusion, Plaintiffs shall provide 

Defendants with page 5 of the opposition memorandum by fax and/or by mail, if no hearing is 

requested in this matter. If a hearing is requested, Plaintiffs shall personally give Defendants a 

copy of page 5 as soon as practicable on the day of the hearing.   

Leonard A. Faas Jr. 
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Defendants’ evidence shows that Leonard A. Faas Jr. is not an owner of Faas 

Enterprises, LLC. Rather, Faas Enterprises is owned by the Leonard and Patricia Faas Trust 

(60%), Leonard Faas, III (20%), and Cary Faas (20%). (Faas Depo. 9:5-11.) In addition, 

Leonard A. Faas Jr. has been incapacitated for over 10 years and Leonard Faas, III is the 

president of Faas Enterprises. (Faas decl. ¶¶3-4.) Defendants have shifted the burden on their 

argument that Leonard A. Faas Jr. is not a correct defendant in this case as he is not an owner 

of the business and could not have been involved in the running of the business during the 

relevant time periods due to his incapacity. Plaintiff offers no admissible evidence on this point 

in opposition. Therefore, summary judgment is granted as to Leonard A. Faas Jr.  

Plaintiff mentions that he may want to amend his complaint to add Leonard Faas, III as a 

defendant. The Court makes no ruling on that request at this time and it may well be moot given 

the Court’s ruling on the rest of this motion.  

Negligent Supervision, Hiring, Retention and Training (C/A 4) 

Plaintiffs state that they “do not contest the request for a dismissal of the negligent hiring, 

training, supervision or retention allegation.” (Oppo. Memo p. 14.) As such, summary 

adjudication as to cause of action 4 is granted.  

Scope of Work  

Several of Plaintiffs’ claims against Defendants depend on respondeat superior liability 

since Defendants were not directly involved in the attack on Plaintiffs. “Under respondeat 

superior, an employer is vicariously liable for the torts of his employees committed within the 

scope of the employment.” (Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 608, 617.) 

“[A]n employer's vicarious liability may extend to willful and malicious torts of an employee as 

well as negligence. [Citation.] Finally, an employee's tortious act may be within the scope of 

employment even if it contravenes an express company rule and confers no benefit to the 

employer. [Citations.]” (Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992, 

1004.) 

Whether an employee's wrongful acts were committed during the scope of employment 

is judged by a two-prong, alternative test. “The conduct of an employee falls within the scope of 

his or her employment if the conduct either (1) is required by or incidental to the employee's 

duties, or (2) it is reasonably foreseeable in light of the employer's business.” (Montague v. AMN 

Healthcare, Inc. (2014) 223 Cal.App.4th 1515, 1521.) Here, it is clear that the employees’ 

actions were not required by the employer or incidental to the employees’ duties. Thus, The 

Court is focuses on whether the employees’ attack on Plaintiffs was reasonably foreseeable by 

the employer. 

“ ‘[F]oreseeability’ in this context must be distinguished from ‘foreseeability’ as a test for 

negligence. … ‘[F]oreseeability’ as a test for respondeat superior merely means that in the 

context of the particular enterprise an employee's conduct is not so unusual or startling that it 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   09/25/19 

 
 

- 12 - 

would seem unfair to include the loss resulting from it among other costs of the employer's 

business. [Citations.] In other words, where the question is one of vicarious liability, the inquiry 

should be whether the risk was one ‘that may fairly be regarded as typical of or broadly 

incidental’ to the enterprise undertaken by the employer. [Citation.]” (Rodgers, supra, 50 

Cal.App.3d at 618-619; see also, Perez v. Van Groningen & Sons (1986) 41 Cal.3d 962, 968.)  

Defendants argue that the car wash employees were acting outside the scope of their 

employment when they attacked Plaintiffs. Defendants cite to the following facts in support of 

their argument: The car wash closes at 6pm and the attack on Plaintiffs occurred at 8pm when 

all employees were done working for the night. (Faas Decl. ¶6.) Faas (the president of the car 

wash) was unaware of employees drinking at the car wash. (Faas Depo. 21:3-25.) With one 

exception, Faas was unaware of any violence occurring at the car wash. (Faas Decl. ¶7; Faas 

Depo. 17:4-19:19; 24:9-13.) Plaintiffs dropped off their car after hours at the car wash because 

they wanted to get it detailed and were too busy to drop if offer during regular hours. 

(Malliarodakis Depo. at 61:7-62:1.) Defendants also offered evidence that Faas was unaware 

that Plaintiffs planned to drop the car off after hours, however, a supervisor at the car wash 

knew this was Plaintiffs’ plan. (Faas Depo. 48:10-18; Malliarodakis Depo.  64:8-65:6.)  

Based upon these facts, the Court finds that Defendants have shifted the burden on this 

issue. Defendants’ evidence shows that the employer was unaware that employees drank at the 

car wash and was unaware that any of these employees were involved in violent conduct or that 

the car wash had a problem with after-hours violence by the employees. Based upon these 

facts, it was not reasonably foreseeable that employees would attack an individual dropping off 

a car hours after closing.  

In opposition, Plaintiff offers no admissible evidence that violence was a common 

occurrence at the car wash such that the attack here was within the scope of employment. As 

noted below, the news article and police dispatch log included with the opposition are 

inadmissible hearsay.  

The issue of whether employees drinking at the car wash was within the scope of 

employment requires closer scrutiny. Plaintiffs cite to Rodgers in support of their case, however, 

this case is distinguishable from Rodgers. In Rodgers, the defendant’s workers got into a fight 

with a contractor from another company on the jobsite hours after the workers’ shifts had ended 

but while the contractor was still working. The court upheld a jury verdict finding that the workers 

were acting within the scope of employment because it was neither unusual nor unreasonable 

for defendant’s employees to be on the job site at the time of the incident. (Rodgers, supra, 50 

Cal.App.3d at 619-620.) The court explained that employees are still within the scope of their 

employment during after-hours social or recreational pursuits on the employer’s premises where 

the employer has endorsed the after-hours by express or implied permission of the employer 

and (1) the activity is conceivably of some benefit to the employer or (2) in the absence of a 

benefit, such activities have become a customary incident. (Rodgers, supra, 50 Cal.App.3d at 

620.) The evidence in Rodgers showed all these elements were present: the employees 

customarily stayed on the jobsite after hours to talk and drink beer and were often joined by their 
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supervisors, thus the employer endorsed the activity through its supervisors. The employer also 

benefited from having employees stay on the jobsite after their shifts ended because it could 

more easily locate employees to work additional shifts when needed. Finally, such activity was a 

regular occurrence. (Id. at 619-620.)  

Although not cited by the parties, the Court notes that Childers v. Shasta Livestock 

Auction Yard (1987) 190 Cal.App.3d 792 is instructive in how to apply the Rodgers’ test. In 

Childers, an employee got drunk at work after hours and later injured another employee in a car 

accident driving home. The supervisor had told the employee to “go get beer” from an 

employer’s office, which showed that the activity was undertaken with the employer’s 

permission. In addition, there was evidence that this was of benefit to the employer as the 

employee was drinking with a customer. And the evidence showed that drinking at work was “a 

regular Friday night institution”, thus showing it was ordinary practice. Under these facts, the 

Court found the employee’s after hours drinking at work was within the scope of employment. 

(Id. at 798-799, 806.) Childers explained that the employee’s consumption of alcohol met the 

Rodgers’ test. (Id. at 805-806.) Childers also explained that whether the activity was a benefit to 

the employer remains a relevant consideration when determining whether an employee’s social 

or recreational conduct after hours was within the scope of employment. (Id. at 805.)  

Here, the employer did not know employees were drinking on the premises and thus 

could not have endorsed drinking as an activity. As such, this case does not meet the first 

requirement in the Rodgers’ test. In addition, having employees hang out at a car wash hours 

after it has closed does not benefit the employer. 

Defendants do not offer evidence about whether it was customary for employees to drink 

at the car wash after hours. On this point, Plaintiffs attempted to offer some admissible 

evidence. The deposition testimony of Jessica Zaragoza (assuming it is admissible) does not 

change the scope of work analysis. Zaragoza testified that she has been to the car wash 

hundreds of times and seen adults drink alcohol there. She did not testify that she regularly saw 

car wash employees drink alcohol there. In addition, it is not clear what time period she is 

referring to in her testimony. However, even if the Court accepted that Zaragoza’s testimony 

showed employees regularly drank at the car wash after hours, this testimony does not address 

the other requirements in the Rodgers’ test. 

The Court finds that Defendants have shifted the burden by showing that the car wash 

employees were not acting within the scope of employment when they attacked the Plaintiffs. 

Plaintiffs have not provided evidence showing a triable issue of material fact. Liability against the 

Defendants for claims 1, 2, 3 and 5 is based upon respondeat superior liability. Since the Court 

finds there is no upon respondeat superior liability, these claims fail and judgment is granted as 

to causes of action 1, 2, 3 and 5. 

Premises Liability (C/A 7)  
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Defendants argue that the premises liability claim fails because Defendants had no 

notice of a dangerous condition at the car wash. “[T]he owner's actual or constructive knowledge 

of the dangerous condition is a key to establishing its liability.” (Ortega v. Kmart Corp. (2001) 26 

Cal.4th 1200, 1206.) 

Defendants’ evidence shows that Faas was aware of only one violent incident at the 

property, which occurred between relatives in 2011. (Faas Decl. ¶7; Faas Depo. 17:4-19:19; 

24:9-13.) He also never been contacted by police officers or local government agencies 

regarding any concerns about public safety or violence at the car wash. (Faas Decl. ¶8; Faas 

Depo. 25:7-10.)  

Defendants’ evidence is sufficient to shift the burden that Defendants had no actual or 

constructive knowledge that a violent attack might occur at the property.   

Plaintiffs offer no admissible evidence in opposition. Plaintiffs’ news article and a police 

dispatch report are inadmissible. In addition, Plaintiffs discuss facts in their opposition 

memorandum for which no evidence is provided. Therefore, Defendants are entitled to judgment 

on this claim.  

In addition, assuming that Plaintiffs had provided the proper foundation for Exhibit A, that 

exhibit does not change the analysis here. Exhibit A appears to be a portion of Faas’ deposition 

transcript and shows that Faas did not tell Plaintiffs about the 2011 incident and that he 

sometimes let friends drop cars off after hours. These facts, if admissible, do not address 

whether Defendants had actual or constructive knowledge of violence at the car wash.   

Loss of Consortium (C/A 8)  

The loss of consortium claim is tied to liability of the other claims. Since the Court will 

grant judgment in Defendants’ favor as to all other claims, this claim fails as well.  

Objections to Evidence 

The Court rules on Defendants’ objections to evidence as follows: 

1. Brown Declaration: Overruled. Brown may state what the exhibits are attached to his 
declaration, however, this ruling does not apply to the admissibility of the exhibits 
themselves.  

2. Ex. 1: Sustained. However, if this information changed the outcome of this motion, 
the Court would have likely continued the hearing to allow Plaintiffs to submit other 
pages of this document in order to lay the proper foundation.  

3. Ex. 2: Sustained. Hearsay.  
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4. Ex. 3: Sustained. Hearsay.  

5. Ex. A: Sustained. However, if this information changed the outcome of this motion, 
the Court would have likely continued the hearing to allow Plaintiffs to submit other 
pages of this document in order to lay the proper foundation. 

6. Ex. B: Sustained. However, if this information changed the outcome of this motion, 
the Court would have likely continued the hearing to allow Plaintiffs to submit other 
pages of this document in order to lay the proper foundation. 

  

 6.  TIME:  9:00   CASE#: MSC18-01056 
CASE NAME: MEIER VS. US BANKCORP 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY U.S. BANKCORP, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment, or, in the Alternative, Partial Summary 

Adjudication, filed by Defendants US Bancorp and US Bank National Association (together, 

“Defendants” or “US Bank”). The Motion relates to the Complaint filed by Plaintiff Carol D. Meier 

(“Plaintiff” or “Meier”). Plaintiff is in pro per. The Complaint pleads causes of action for (1) 

“violation of the Administrative Procedure Act, under the California Commercial Codes section 

1207 through 3505” and (2) “cancelation of instruments for Defendants’ failure to reconvey 

Plaintiff’s deed of trust and promissory note.”  

For the following reasons, the Motion for Summary Judgment is granted.  

Standard 

A “motion for summary judgment shall be granted if all the papers submitted show that there is 

no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to conclusion, the party 

moving for summary judgment bears the burden of persuasion that there is no triable issue of 

material fact and that he is entitled to judgment as a matter of law.” Aguilar v. Atlantic Richfield 

Co. (2001) 25 Cal.4th 826, 850. 

In reviewing the papers, the court should “construe the moving party's affidavits strictly, construe 

the opponent's affidavits liberally, and resolve doubts about the propriety of granting the motion 

in favor of the party opposing it.” Szadolci v. Hollywood Park Operating Co. (1993) 14 

Cal.App.4th 16, 19. The court shall consider all of the evidence set forth in the papers, except 

the evidence to which objections have been made and sustained by the court, and all inferences 

reasonably deducible from the evidence. Code Civ. Proc., § 437c(c). 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that she is the owner of residential 

property located at 61 Rudgear Drive in Walnut Creek California (the “Subject Property”). 
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Plaintiff obtained a $600,000 mortgage loan secured by the Subject Property on or about March 

30, 2006 (the “Loan”). RJN Ex. 1. The Deed of Trust reflecting the Loan identifies the Lender as 

Downey Savings and Loan Association, F.A. (“Downey”). Id. Pursuant to a Loan Sale 

Agreement (“LSA”) where the Federal Deposit Insurance Corporation (“FDIC”) acted in its 

capacity as a receiver, U.S. Bank agreed to purchase certain of Downey’s assets, including the 

Loan. Declaration of William Wells (“Wells Decl.”), ¶ 7, Exh. 3, at pp. 6, 13, 91 of 91.  As a 

consequence, US Bank became the owner of the Loan as of November 21, 2008. Id. On April 

20, 2009, the FDIC and US Bank entered into an Assignment and Assumption of Interest and 

Obligations to effectuate the consummation of the sale of Downey’s loans pursuant to the LSA. 

Wells Decl. ¶ 8 Exh. 4 (“Assignment and Assumption of Interests and Obligations”).  

On April 20, 2009, the FDIC and US Bank entered into an Assignment and Assumption of 

Interest and Obligations to effectuate the consummation of the sale of Downey’s assets. Id. 

On November 8, 2011, the FDIC executed and recorded a Limited Power of Attorney, 

designating Debra Weise as the attorney-in-fact effective November 30, 2011. RJN Ex. 2. 

On May 23, 2012, Ms. Weise executed an Assignment of the Deed of Trust and caused it to be 

recorded on October 3, 2012. RJN Ex. 7. 

In the interim, Plaintiff defaulted on the Loan in December 2009. RJN Ex. 3. A Notice of Default 

and a Notice of Trustee’s Sale were recorded on April 21, 2010 and June 27, 2010, respectively. 

RJN Exs. 3, 4. On November 28, 2011, Plaintiff quitclaimed the Subject Property to herself and 

Martin Meier as joint tenants. RJN Ex. 5. On January 18, 2012 a second Notice of Trustee’s 

Sale was recorded. RJN Ex. 6. On March 19, 2013 Plaintiff and Martin Meier executed a 

Grant Deed, transferring the Subject Property to themselves. RJN Ex. 8. Two additional 

Notices of Trustee’s Sale were recorded on June 4, 2013 and August 18, 2014, respectively. 

RJN Exs. 10, 11.  

On November 13, 2015, a Substitution of Trustee was recorded, reflecting Quality Loan Service 

Corporation (“QLS”) as the trustee of the Deed of Trust as of November 4, 2015. RJN Ex. 13. 

On December 28, 2015, QLS recorded a Notice of Default against the Property. On July 13, 

2016 the Meiers deeded the Property to Janice Barber Urban for the Avalon Trust. RJN Ex. 14. 

On September 15, 2016, QLS recorded a Notice of Trustee’s Sale. RJN Ex. 16.  

A notice of Default and Election to Sell under Deed of Trust was recorded on February 15, 2018. 

RJN Ex. 15. Additional Notices of Trustee’s Sale were recorded on May 24 and August 3 of 

2018. RJN Ex. 16, 17. A trustee’s sale was scheduled for September 11, 2018. RJN Ex. 17. 

On September 10, 2018, Plaintiff filed for bankruptcy, triggering an automatic stay of the 

Trustee’s Sale. RJN Ex. 35. On September 16, 2018, a Quitclaim Deed was recorded 

transferring the Property from Avalon Trust back to Plaintiff. RJN Ex. 18. On January 28, 2019, 

an Assignment of Deed of Trust was recorded, memorializing transfer of the beneficial interest 

to the Truman 2016 SC6 Title Trust. RJN Ex. 19. 

Plaintiff alleges that she has satisfied the Loan by sending to Defendants a document styled a 

“payment bond” executed by her and two other individuals. The “payment bond” purports to 

order the United States Department of Treasury to pay $5 million to U.S. Bank Home Mortgage. 
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Complaint, Ex. A, p. 7. Complaint p. 2., Ex. A. Defendant U.S. Bank admits it received this 

document on or about May 12, 2014. Wells Decl. ¶ 18. Plaintiff further alleges that by failing to 

return the “payment bond”, Defendants unconditionally accepted the bond in satisfaction of the 

Loan and waived any objection thereto. Complaint ¶¶ 4-7.  

Following the “payment bond,” Plaintiff sent to Defendants a series of documents titled “Verified 

Default in Dishonor,” “Certificate of Non-Response,” “Certificate of Estoppel,” “First Notice of 

Default – Opportunity to Cure,” “Demand for Verified Proof of Claim,” and “Third and Final 

Notice of Default in Dishonor.” Wells Decl., ¶¶ 18-21. Plaintiff alleges that through the “payment 

bond” and through Defendants’ response or non-response to it and to these subsequent 

documents, she has satisfied the Loan. Complaint ¶¶2-4 and Complaint p. 4, ¶ 6. 

Procedural Background 

Plaintiff and/or the Avalon Trust have filed three previous actions against US Bank in Contra 

Costa Superior Court with respect to foreclosure efforts concerning the Property. They have 

dismissed all three actions without prejudice, two shortly before a demurrer and a motion for 

judgment on the pleadings were to be heard, respectively. RJN Ex. 20-29. 

The instant Complaint initially included a Real Estate Settlement Procedures Act (RESPA) claim 

and claims under the Administrative Procedure Act (APA) and the United Nations Commission 

on International Trade Law (UNCITRAL). Complaint 2:6-15 and Complaint p. 4, ¶ 10. 

Defendants removed the action to the U.S. District Court for the Northern District of California 

and filed a motion for summary judgment as to the entire Complaint. Plaintiff filed a cross-

motion. The Federal Court denied Plaintiff’s motion for summary judgment; granted Defendants’ 

motion for summary judgment with respect to Plaintiff’s RESPA claim; dismissed with prejudice 

Plaintiff’s claims under the APA and UNCITRAL for lack of federal jurisdiction; and remanded 

Plaintiff’s California statutory claims. RJN Ex.1 

Analysis 

1. The “Payment Bond” 

Plaintiff alleges that the “payment bond” she delivered to Defendants directing the US Treasury 

Department to pay $5 million satisfies the Loan. The “payment bond” does not create any 

obligation upon the United States Department of Treasury or any other entity to make any 

payment. McElroy v. Chase Manhattan Mortg. Corp. (McElroy) 1134 Cal. App. 4th 388, 390 

(2005); Dinsmore-Thomas v. Ameriprise Fin., Inc., (Dinsmore) No. SACV 08-587 DOCPLAX, 

2009 WL 2431912 (C.D. Cal. Aug. 3, 3009). The “payment bond” does not satisfy, discharge, or 

otherwise affect the Loan. Nor do the series of documents Plaintiff later sent to Defendants titled 

variously,  “Verified Default in Dishonor,” “Certificate of Non-Response,” “Certificate of 

Estoppel,” “First Notice of Default – Opportunity to Cure,” “Demand for Verified Proof of Claim, 

”and “Third and Final Notice of Default in Dishonor.” 

2. Plaintiff’s Claim for “Violation of the Administrative Procedure Act, under the California 

Commercial Codes section 1207 through 3505” 
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The APA does not apply to the parties to this action. That statute provides: “A person suffering 

legal wrong because of agency action or adversely affected or aggrieved by agency action 

within the meaning of a relevant statute is entitled to judicial review thereof.” 5. U.S.C. § 702. 

Agency is defined as “each authority of the government of the United States. 5 U.S.C. § 

701(b)(1).  No party to this action is an agency or authority of the government of the United 

States, and the APA does not apply to the parties or the subject matter of this action. 

In the same cause of action, Plaintiff alleges that Defendants violated California Commercial 

Code sections 1207 through 3505, without citing the provision(s) violated. Complaint p. 4 ¶ 8. 

In her opposition to the instant motion, she argues that she may proceed under California 

Commercial Code section 3601 on the basis that a “party is discharged of liability on an 

instrument when he pays the holder or a party subsequent to himself, who is paid the instrument 

and is in possession of it.” Memorandum of Points and Authorities in Opposition (“Opp.”) 5:7-10, 

citing Cal. Com. Code § 3601.  

This argument fails first because the “payment bond” does not constitute payment, and second 

because the “payment bond” is not a negotiable instrument within the meaning of the California 

Commercial Code. That statute defines a negotiable instrument as “an unconditional promise or 

order to pay a fixed amount of money, with or without interest or other charges described in the 

promise or order.” Cal. Com. Code §3104. The “payment bond” does not create an 

unconditional promise from Plaintiff, the US Treasury, or any other entity.  

The Court finds that Plaintiff’s cause of action for violations of the APA and the California 

Commercial Code cannot succeed as a matter of law.  

3. Cancellation of Instruments 

In her opposition, Plaintiff argues that her cancellation of instruments claim succeeds because 

the “payment bond” was valid and Defendants disregarded it. Opp. 9:17-23. 

Civil Code section 3412 provides that a “written instrument, in respect to which there is a 

reasonable apprehension that if left outstanding it may cause serious injury to a person against 

whom it is void or voidable, may, upon his application, be so adjudged, and ordered to be 

delivered up or canceled.” Thus, to plead a right to cancellation under this section, a plaintiff 

must allege the instrument is “void or voidable” and would cause “serious injury” if not canceled. 

Saterbak v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). 

Cancellation of an instrument is essentially a request for rescission of the instrument. Bank of 

America v. Greenbach (1950) 98 Cal.App.2d 220, 228. The effect of a decree cancelling an 

instrument is to place the parties where they were before the instrument was made, as if it had 

never been made. Id. at 238. Further, a plaintiff must allege specific facts, “not mere 

conclusions, showing the apparent validity of the instrument designated, and point out the 

reason for asserting that it is actually invalid.” Ephraim v. Metropolitan Trust Co. (1946) 28 

Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 (“[t]o state a cause 

of action to remove a cloud [under Civil Code section 3412], instead of pleading in general terms 

that the defendant claims an adverse interest, the plaintiff must allege, inter alia, facts showing 
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actual invalidity of the apparently valid instrument or piece of evidence”), disapproved on other 

grounds, Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36. 

Plaintiff has not alleged any facts or law giving rise to a right to cancellation. 

Having granted Defendants’ motion for summary judgment in its entirety, the Court need not 

address Defendants’ arguments regarding summary adjudication. 

Request for Judicial Notice 

Defendants request judicial notice of several Contra Costa County Recorder documents as well 

as other records. The Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

The Court notes that certified copies of recorded documents are self-authenticating. Evid. Code 

§§ 1530, 1600; see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-

65, disapproved on another point by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 

919 (“Yvanova”).  

Evidentiary Objections 

In her response to Defendants’ Separate Statement of Undisputed Material Facts, Plaintiff has 
objected to nine factual statements describing and substantiated by Contra Costa County 
Recorder documents concerning the Property and the Loan, in each instance stating, 
“Objection: document speaks for itself, legal conclusion, lack of personal knowledge, lacks 
foundation.” These objections are overruled. 

Also in her response to Defendants’ Separate Statement of Undisputed Material Facts, Plaintiff 
objects to the statement, “U.S. Bank received the last payment on November 28, 2011 and 
applied it to the January 1, 2010 installment.” Her objection states, “legal conclusion, lack of 
personal knowledge, lacks foundation.” These objections are overruled. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01541 
CASE NAME: ROCHA VS. ROSEWOOD PROPERTIES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s compromise is denied without prejudice.  Plaintiff’s counsel is attempting to have 
settlements for four minors approved via one application.  The court finds this approach unclear 
and confusing.  Please re-submit a separate application for each minor with proposed orders 
attached to each application. 
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 8.  TIME:  9:00   CASE#: MSC18-01857 
CASE NAME: LAPHAM VS. KUTRUBES 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO SETTLEMENT 
FILED BY MARK LAPHAM 
* TENTATIVE RULING: * 
 
Unopposed motion by plaintiff to enter judgment pursuant to the parties’ written settlement 
agreement is granted pursuant to CCP 664.6.  Judgment is entered in favor of plaintiff and 
against defendant in the amount of $90,000, with 5% interest accruing on the unpaid balance as 
of December 15, 2018.  Plaintiff should prepare an order after hearing and a separate judgment. 

  

  

 9.  TIME:  9:00   CASE#: MSC18-02476 
CASE NAME: BRUNO VS. KIRBY 
HEARING ON MOTION TO CONTINUE ACTION AGAINST PERSONAL REP. 
FILED BY NICOLAS A. BRUNO, JEANETTE BRUNO 
* TENTATIVE RULING: * 
 
Unopposed motion to continue action against personal representatives is granted. 
CCP 377.40-42. 

 

  

10.  TIME:  9:00   CASE#: MSC18-02541 
CASE NAME: VASQUEZ VS. PITTSBURG UNIFIED 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY PITTSBURG UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to form interrogatories and the first set of 
document demands is granted.  Plaintiff is ordered to provide answers and documents within 10 
days of the order after hearing.  Plaintiff and plaintiff’s counsel are ordered to pay sanctions to 
defense counsel in the amount of $600 by the same date. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00957 
CASE NAME: ALBERTO CERVANTES VS. ROBERT BENNETT 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY S.P.R.E. INC., MAYRA DAVALOS 
* TENTATIVE RULING: * 
 
Continued to 10/2/19 at 9:00 am by stipulation of parties. 
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12.  TIME:  9:00   CASE#: MSC19-00957 
CASE NAME: ALBERTO CERVANTES VS. ROBERT BENNETT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY S.P.R.E. INC., MAYRA DAVALOS 
* TENTATIVE RULING: * 
 
Continued to 10/2/19 at 9:00 am by stipulation of parties. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01077 
CASE NAME: SEQUEIRA VS. CARRINGTON FORECLOSURE 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY CARRINGTON FORECLOSURE SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Defendant Carrington’s unopposed motion to strike is granted in part and denied in part. The 
court strikes references to punitive damages. The court declines to strike the references to 
attorney fees because plaintiff may at any time obtain counsel and thereafter demonstrate a 
right to fees.   
 

  

14.  TIME:  9:00   CASE#: MSC19-01077 
CASE NAME: SEQUEIRA VS. CARRINGTON FORECLOSURE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CARRINGTON FORECLOSURE SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Defendant Carrington’s unopposed demurrer is sustained with leave to amend. All of the causes 
of action fail to allege facts sufficient to constitute a cause of action against Carrington. CCP 
430.10(e) and (f). Plaintiff has 20 days to file an amended complaint following the order after 
hearing. 

  

15.  TIME:  9:00   CASE#: MSC19-01125 
CASE NAME: ISLE CAPITAL VS. BAUGH 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY ISLE CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for a preliminary injunction is granted on the condition that plaintiff file 
an undertaking of $5,000 on or before October 7, 2019. 
 

Neither side has made a particularly strong showing here.  Each has submitted 
declarations, key portions of which are on information and belief.   

 
However, this much is known.  There is a Disputed Area between plaintiff’s and 

defendant’s properties that defendant claims was deeded to it by a railroad and plaintiff claims 
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was not, or if it was, is an easement interest only that was abandoned years ago. 
 
The Disputed Area apparently includes abandoned railroad tracks.  Since January 2019, 

defendant has made some use of the Disputed Area by moving railroad ties about, and/or onto, 
it, but stopped when plaintiff started this suit and threatened to seek a TRO.  Plaintiff claims 
these ties constitute hazardous waste, a claim not very credible given that some or all of the ties 
were already on the property and plaintiff apparently did not consider them hazardous then. 

 
Plaintiff has submitted its title documents.  Despite allegedly trying to obtain a copy of its 

deed for several months, defendant has not.  Defendant has agreed not to use the Disputed 
Area pending resolution of this lawsuit, but there is no single writing between the parties 
unequivocally stating the terms of this agreement.  Defendant has not asserted it will suffer any 
harm if the injunction is granted. 

 
It seems that the issues covered by this motion for a preliminary injunction should have 

been worked out by the parties informally.  Because defendant has not shown any appreciable 
harm if it the injunction is granted and has basically agreed not to do the things that the 
injunction would prohibit, the court grants the injunction on the condition stated above. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01257 
CASE NAME: DELGADILLO JR.  VS.  LOFORTE SR. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ANTHONY F. LOFORTE SR. 
* TENTATIVE RULING: * 
 

The court sustains the demurrer to the Second Cause of Action, for Negligence.  
The court treats the demurrer to the First Cause of Action, for Breach of Contract, as a motion 
for transfer and grants that motion.  This matter is hereby transferred to the Probate Court of this 
County, consolidated with Case No. P17-01173, and set for hearing at 9 a.m. on November 15, 
2019 in Department 14 of this Court. 
 

Plaintiff’s complaint alleges that his wife, Katherine Louis Loforte-Delgadillo, died in 
2017.  Her estate included a house located at 2495 Reliez Valley Road, in Martinez, California, 
that was either not fully completed or needed substantial repairs.  Plaintiff alleges the house was 
worth $1.6 million in its diminished condition and that repairs would have cost $250,000. 

 
Plaintiff was jailed and imprisoned in 2018.  He therefore reached an agreement with his 

father-in-law, defendant Anthony Loforte Sr., for Loforte to become the special administrator of 
Katherine’s estate, borrow the $250,000 necessary to repair the house, sell the house, keep a 
ledger accounting for everything, and distribute the money as legally required. 

 
However, after plaintiff signed the papers to make him the special administrator, Loforte 

sent a letter to the District Attorney falsely accusing plaintiff of various crimes.  Loforte obtained 
the $250,000 loan, but never spent the money on the house.  Instead, he sold the house “as is” 
and put the proceeds of the loan and the house sale into his personal bank account. 
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Based on these facts, plaintiff’s complaint alleges two causes of action: (1) Breach of 

Contract; and (2) General Negligence.  Regarding the First Cause of Action, the damages 
alleged are the loan proceeds of $250,000 and the house sale proceeds of $1.6 million.  
However, the Prayer also requests a declaration that defendant is liable for breach of contract 
and deceit, a preliminary injunction to recover the monies, and damages, including 
noneconomic and punitive damages. 

 
Regarding the Second Cause of Action, the claimed negligent act is the sending of the 

letter to the District Attorney on February 6, 2018 that defamed plaintiff. 
 
Defendant demurs to the complaint on two bases:  (1) the Probate court has exclusive 

jurisdiction over any claim that Loforte mishandled money of the estate; and (2) any defamation 
claim based on the facts alleged is barred by the absolute privilege afforded by Civil Code 
section 47. 

 
First Cause of Action, Breach of Contract: 
 
Defendant argues the Probate Court has exclusive jurisdiction over the breach of 

contract claim because that claim is “based on allegations concerning actions taken by 
Defendant in his capacity as Administrator of Decedent’s Estate and with respect to Defendant’s 
conduct in his representative capacity.”  (Opening Brief at 2:12-14.)   

 
In support of the proposition that the Probate Court has exclusive jurisdiction over this 

claim, defendant cites a wide range of probate code sections (9066-10382) and DeVall v. 
Security-First National Bank (1953) 121 Cal.App.2d 682.  In DeVall, the defendant bank was the 
special administrator for the decedent’s estate.  The plaintiff heirs filed an action against the 
bank individually rather than as administrator, alleging it had committed malfeasance regarding 
certain assets of the estate.  The defendant made a motion for change of venue to the probate 
court in Orange County, where it had been appointed special administrator.  The trial court 
denied the motion, but the Court of Appeal reversed.   

 
The Court of Appeal stated, “A controversy between an administrator and the heirs of 

a decedent relating to the conduct of such administrator in the administration of the estate, can, 
as long as the probate court has jurisdiction, be determined only by the judgment or order of 
such court.” 

 
The proper result in this case is not as clear as it was in DeVall, because plaintiff does 

not allege breach of an agreement made with defendant while defendant was special 
administrator and in that capacity, but breach of an agreement made before defendant became 
special administrator.  Possibly, such a claim is not subject to the exclusive jurisdiction of the 
Probate Court.  “Appointment of a person as personal representative does not discharge any 
claim the decedent has against the person.”  (Prob. C. § 9605; see also Prob. C. § 9603 
(“The provisions of Sections 9601 and 9602 for liability of a personal representative for breach 
of a fiduciary duty do not prevent resort to any other remedy available against the personal 
representative under the statutory or common law.”)) 
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However, a Probate case is open in this case.  Further, at least some of the breaches 
were committed while defendant was special administrator, and the obligations that defendant 
agreed to – to use the loan proceeds properly and account for his activities – are presumably 
imposed by the Probate Code on a special administrator anyway.  Further, the court has no 
information before it on this demurrer by which it can determine whether plaintiff is truly suing on 
behalf of only himself or also on behalf of other heirs, including one or more minor children.  
The Probate court does.  An action against the special representative in Probate court requires 
court approval before it can be settled precisely because the action may be on behalf of 
multiple heirs, not all of whom may have interests identical to just one of them.  (See Prob. C. 
§ 9834 (a).)   

 
Therefore, the court will adopt the remedy used in DeVall and transfer the entirety of this 

action to the Probate court in Case No. P17-01173, until and unless that court determines there 
is some issue that must be decided by this court. 
 
 Second Cause of Action, Negligence:  
 
 While plaintiff labels this cause of action “Negligence,” the only negligent act is 
publication of the defamatory letter to the District Attorney.  It is unclear whether defendant 
published this letter only after he became special administrator and only in his capacity as 
special administrator. 
 
 The court need not concern itself, however, with the question whether this claim is 
subject to the exclusive jurisdiction of the Probate Court because Plaintiff’s Opposition to the 
demurrer to this cause of action states, “Plaintiff mistakenly states a cause of action for slander 
and or defamation.” 
 
 Therefore, the court sustains the demurrer to this cause of action before it transfers this 
action to the Probate Court. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01325 
CASE NAME: PURITAN VS. CHOY 
HEARING ON OSC RE: WHY DEFENDANT SHOULD NOT BE SANCTIONED PER 
CCP 177.5 / FAILURE TO COMPLY 
* TENTATIVE RULING: * 
 
The court continues the hearing on its own motion to October 2, 2019 at 8:30 a.m. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01325 
CASE NAME: PURITAN VS. CHOY 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PURITAN FINANCIAL GROUP, INC. 
* TENTATIVE RULING: * 
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See Line 17. 

 

  

19.  TIME:  9:00   CASE#: MSN19-0961 
CASE NAME: PANARES VS. ETEBARI 
HEARING ON MOTION TO WAIVE POSTING OF UNDERTAKING 
FILED BY MARY ETEBARI 
* TENTATIVE RULING: * 
 
Defendant Etebari’s motion to waive posting of an undertaking is granted. 
 
Defendant has established that she is indigent within the meaning of CCP 995.250. Her 
declaration reveals that her home is highly leveraged, that she cannot work full time because 
her autistic son requires someone to be with him at all times, and she has had to borrow money 
to cover living expenses. She also established her inability to obtain to post a bond.  
 
Plaintiff maintains that the court should reject defendant’s claims because Ms. Etebari did not 
state that her highly leveraged home is in Danville. No authority is given for the proposition that 
the location of the home is the critical factor as opposed to the equity in the home. Moreover, 
the court does not view defendant’s declaration as “dishonest.” Defendant conceded she owned 
a home, consistently disclosed the Danville address and, most importantly, the parties obviously 
knew where defendant lived since the work involved in this case transpired at the home.   
 
Considering the factors outlined in CCP 995.240, the court does not find that the balance of 
hardships weighs in plaintiff’s favor. While it is true that the character of the action generally 
favors plaintiff, the beneficiary in this case may be an employee or may be an independent 
contractor with his own business. There is potential harm to both parties either way the court 
rules. Here, given the Labor Commissioner’s tremendous delay in resolving the case, the court 
cannot say that there is any urgency in posting an undertaking relative to payments for breaks 
and overtime for work performed in 2016. 

  

  

20.  TIME:  9:00   CASE#: MSN19-1382 
CASE NAME: RE THE MATTER OF MARINA BAY CO. 
HEARING ON PETITION TO REDUCE REQUIRED VOTING PERCENTAGE 
FILED BY MARINA BAY COMMUNITY ASSOCIATION 
* TENTATIVE RULING: * 
 
Unopposed petition to reduce the required voting percentage and approve the revised 
CC&Rs based on the affirmative votes received is granted.  The only correction would be filing 
the CC&Rs with the Office of the Contra Costa County Recorder rather than the Alameda 
County Recorder. 
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21.  TIME:  9:01   CASE#: MSC18-01056 
CASE NAME: MEIER  VS.  U.S. BANKCORP 
HEARING ON Joinder In MOTION FOR SUMMARY JUDGMENT 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed motion for joinder is granted. 

 

 

 
                                                                 ADD-ONS 
 

22.  TIME:  9:02   CASE#: MSC19-00027 
CASE NAME: MATAMOROS VS. ARELLANO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JAMES ARELLANO, TATIANA AREALLANO 
* TENTATIVE RULING: * 
 
Unopposed motion to relieve Wendel Rosen as counsel for the Arellanos defendants is granted.  
The court will revise (to reflect the new issue conference date) and sign the order provided. 

 

 

23.  TIME:  9:03   CASE#: MSC19-01807 
CASE NAME: HAGEMANN VS. LUND 
HEARING ON MOTION FOR ORDER CONSOLIDATING WITH MS-0459 
FILED BY JENNIFER HAGEMANN 
* TENTATIVE RULING: * 
 
Plaintiff Hagemann’s motion to consolidate the related unlawful detainer into this quiet title 
action is conditionally granted. The UD action is stayed while plaintiff pays monthly fair rental 
value into a trust account.    
 
Ordinarily, issues respecting title are not addressed in UD actions because a landlord’s title in 
the property is rarely relevant to a tenant’s right to possession. In addition, a landlord’s need for 
the summary nature of unlawful detainer proceedings is deemed to outweigh certain procedural 
rights afforded to litigants in other proceedings. See Martin-Bragg v. Moore (2013) 219 
Cal.App.4th 367, 385. However, where a court has before it a complex quiet title matter where 
the landlord might not hold title sufficient to justify an unlawful detainer judgment, the trial court 
is instructed to consider consolidation and/or a stay of the unlawful detainer case. Id. at 395.  
 
The court finds this to be a close call. Plaintiff acknowledges in her quiet title action that Lund 
holds title to the property. Plaintiff seeks to demonstrate that she is nonetheless “100 percent 
owner” of the Brown Avenue apartment building since acquisition of the property in 2012 and 

https://advance.lexis.com/document/?pdmfid=1000516&crid=ba63143a-3e88-45c0-9b96-7ac7245f7bcf&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T4N-8FS1-F04B-N079-00000-00&pdcomponentid=4860&pdpinpoint=PAGE_817_3103&ecomp=J7xfk&earg=sr0.pp2&prid=516be443-2dac-42cd-a92d-61dc17176f14
https://advance.lexis.com/document/?pdmfid=1000516&crid=ba63143a-3e88-45c0-9b96-7ac7245f7bcf&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T4N-8FS1-F04B-N079-00000-00&pdcomponentid=4860&pdpinpoint=PAGE_817_3103&ecomp=J7xfk&earg=sr0.pp2&prid=516be443-2dac-42cd-a92d-61dc17176f14
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that defendant Lund has fraudulently failed to transfer title to her. She maintains that this title 
issue must be fully litigating before possession of the Brown Avenue apartment is adjudicated in 
the UD action, citing Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367.  
 
In opposition, Lund has produced a lease signed by Hagemann in 2015 for a different unit in the 
building as well as a 2012 agreement naming Hagemann property manager for (not owner of) 
the building.  
 
Most importantly, is not clear that possession is an issue. Hagemann apparently owns a home 
in South Lake Tahoe in addition to co-owning property with Lund in Sacramento. In a 
declaration filed in the UD case, Hagemann stated that she was “residing at other properties” at 
the time service was attempted in July 2019. See 8/22/19 Hagemann Decla., p. 2:21-23. In 
paragraph 8 of the declaration, Hagemann avers “that I am currently and during all relevant 
times not residing or frequenting” the Brown Avenue property. Emphasis in original. Despite this, 
Hagemenn’s counsel argues the declaration only means that Hagemann was temporarily absent 
from the unit. Accordingly, Hagemann appears intent on contesting possession of the unit. 
 
“With or without consolidation of the cases, trial courts have available options to address 
plaintiffs' legitimate rights and need for protection from unjustified delay of the unlawful detainer 
proceeding, while still affording reasonable opportunities for discovery and to prepare for trial of 
complex issues relating to the property's title. The trial court has discretion, for example, to 
sever and separately try the issue of title to the property, while assuring the availability of fair 
compensation to the plaintiff for any delay in acquiring possession. (Code Civ. Proc., § 1170.5, 
subd. (c) [court may order defendant to pay contract rent into court during delay of trial for 
defendant's benefit].)” Id. 

The current property manager, Ed Basaldua, stated that the fair rental value of the apartment at 
issue is $2,900 month. Basaldua Decl, p. 2:8-10. Hagemann did not challenge this statement or 
offer any evidence to contradict it. 
   
Balancing the equities, the court will stay the UD action while plaintiff pays monthly rent of 
$2,900/month into Lund’s attorney’s trust account. Should plaintiff fail to deposit the monthly rent 
by the 5th of each month, Lund may apply for ex parte relief to lift the stay. Plaintiff may at any 
time cede possession of the unit to Lund, obligating Hagemann to pro rated rent for the final 
month.  

Regarding plaintiff’s objections, the court considers the Basulda and Hagemann declarations as 
evidence, not pursuant to a request for judicial notice. The objection to the elder abuse 
complaint is overruled. 

 

 

 

https://advance.lexis.com/document?crid=d20e296f-dbe6-49fb-99f3-ebb7fdb11271&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A598J-6D41-F04B-N034-00000-00&pdcontentcomponentid=4860&pdmfid=1000516&pdisurlapi=true
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